
REPUBLIC OF THE PHILIPPINES
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Quezon City
FIRST DIVISION

PEOPLE OF THE PHILIPPINES,
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Criminal Case No. 8B-16-
CRM-OS72
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R.A. No. 3019
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Accused.

Criminal Case No. 8B-16-
CRM-OS7S
Re: Violation of Art. 217, in
relation to Art. 171 and 48 of
the Revised Penal Code

DE LA CRUZ, J. Chairperson
ECONG, J. and
CALDONA, J.
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RESOLUTION

Econg, J:

This resolves the following pending incidents of this case:

1. Motion to Quash Information and to Dismiss
Case dated June 30, 2017 of accused George C.
Castillo, Lourdes C. Pontanar, Ruel R. Alpas,
Flordeliza . Triambulo, and Noel K. Sigasig
"Motion"};' and

I Records, Yol. 11,p. 500.
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2. Comment! Opposition (to accused Ocorgc C.
Castillo, Lourdes C. Pontanar, Ruel R. Alpas,
Flordeliza N. Triam bulo, and Noel K. Sigasig's
Motion to Quash Information and to Dismiss
Case dated 30 June 2017) dated July 24,2017 of
the prosecution ("Comment").2

In the Motion, the accused-movants posited that from the
time of the filing of the original Complaint to the time that the
Informations were filed before the Court, a period of thirteen
(13) years had lapsed, thereby violating their right to the
speedy disposition of their cases.

RULING

The valid grounds for a Motion to Quash pursuant to Sec.
3, Rule 117 are as follows:

(a) That the facts charged do not constitute an
offense;

(b) That the court trying the case has no jurisdiction
over the offense charged;

(c) That the court trying the case has no jurisdiction
over the person of the accused;

(d) That the officer who filed the information had no
.authority to do so;

(e) That it does not conform substantially to the
prescribed form;

(f) That more than one offense is charged except
when a single punishment for various offenses is
prescribed by law;

(g) That the criminal action or liability has been
extinguished;

(h) That it contains averments which, if true, would
constitute a legal excuse or justification; and

2 Records, Vo!. Ill, p.28.
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(i)That the accused has been previously conv~d:cd or

acquitted of the offense charged, or the case against
him was dismissed or otherwise terminated without
his express consent.

At first glance, it would seem that the motion to quash is
not the appropriate remedy considering that the ground relied
upon by accused is inordinate delay in the resolution of the
preliminary investigation of their cases, which violated their
constitutional right to the speedy disposition of cases filed
against them. Sec. 3, Rule 117 does not include in its
enumeration inordinate delay as a valid ground for a Motion to
Quash. However, it could be argued that the Motions filed by
the accused-movants are valid and appropriate since they are,
in essence, Motions to Dismiss/Quash Information. This
conclusion finds basis in the Supreme Court ruling of Torres v.
Sandiqanbauans where it was held that Sec. 3, par. (d) of Rule
117 may be invoked in arguing that the Ombudsman had no
more authority to file the two (2) Informations since
petitioners' rights to speedy disposition of cases and to due
process were violated. Inordinate delay can then be a ground
to quash an Information if and when the accused-movants can
show that the Ombudsman already lost its authority to file the
Information before this Court.

In People v. Sandiganbayan (Fifth Divisioru," the Supreme
Court laid down the factors to be considered in the
determination of whether there is inordinate delay. It said:

The concept of speedy disposition is relative or flexible. A
mere mathematical reckoning of the time involved is not
sufficient. Particular regard must be taken of the facts and
circumstances peculiar to each case. Hence, the doctrinal
rule is that in the determination of whether that right has
been violated, the factors that may be considered and
balanced are as follows: (1) the length of delay; (2) the
reasons for the delay; (3) the assertion or failure to assert
such right by the accused; and (4) the prejudice caused by
the delay.

In the determination of whether inordinate delay exists,
the length of time for the Office of the Ombudsman to
complete the preliminary investigation is not the only factor to
be considered. Stated differently, it is not enough that there
was delay in the conclusion of the preliminary investigation

:;G.R. Nos. 221562-69, October 5, 2016.
4 G.R. Nos. 199151-56, July 25, 20 16.
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within a reasonable period of time. Not only must delay be for
a considerable length of time, it must also be without any
justifiable reason. Moreover, the accused-movants must
invoke their right to the speedy disposition of cases against
them and must show that they were prejudiced by the delay
attributable to the prosecution.

Length and eason for the Delay. Applying the test in
this case, the following are the relevant dates that could be
culled from the records of the case:

1. In 2003, three (3) complaints were filed before the
Office of the Ombudsman in relation to the unlawful
disbursement of funds for the "Aid to the Poor
Program" in the Province of Zamboanga Sibugay. One
of the respondents is accused-movant Castillo, who
filed his counter-affidavit. As regards Disbursement
VoucherNo. 101-0110-1141 involving an amount of
Php7,200.00, the Office of the Ombudsman found
probable cause on July 10, 2006, against accused-
movant Castillo for Malversation and Violation of Sec.
3(e) of R.A. No. 3019. But as regards another
disbursement of government of funds amounting to
Php10,000.00, which is covered by Disbursemnt
Voucher No. 101-0110-1142 against accused
Castillo, the resolution was deferred because it
involves other persons (the eo-accused in these cases
namely: Pontanar, Alpas, Triambulo and Sigasig) who
were not notified and given the opportunity to air
their side. This became the subject matter of the
next complaint against Castillo and his eo-accused in
this case.

2. On June 21, 2011, or almost five (5) years after the
Ombudsman's resolution to conduct a separate
investigation, State Auditor Sumicad filed a
Complaint against accused-movants Castillo,
Lourdes and Fe Pontanar, Alpas, .Triambulo, and
Sigasig.

3. The 2011 Complaint was resolved by, the Office of the
Ombudsman through a resolution dated October 20,
2015, or more than four (4) years and three (3)
months after. Two separate informations for
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Malversation and Violation of Sec. 3(c), R.A. No. 8019
were prepared on January 28,2016;

4. The Informations were filed on August 24, 2016
against herein accused or six (6) months after its
preparation.

It could not be overemphasized that the Office of the
Ombudsman, as the "protector of the people", was conceived
by the framers of the Constitution to ensure the accountability
of all public officials. The only tool that any public official has
against the said powerful office is his or her right to invoke his
or her constitutional rights including the right to the speedy
disposition of cases against him/her. Thus, once a complaint
is lodged with the Office of the Ombudsman, the clock ticks
and they are burdened to dispose of the case with dispatch.

From the time that the Office of the Ombudsman found
that there was need to conduct another preliminary
investigation to cover the accused-movants except Castillo on
July 10, 2006, it took more than four (4) years and eleven (11)
months for the Commission on Audit (COA) to prepare the
complaint. Not even the OMB-FIO lifted its finger to initiate
the complaint, as it normally is the nominal complainant in
cases subject for preliminary investigation.

And then, when the complaint was lodged against
accused-movants before the Office of the Ombudsman, it took
another four (4) years and three (3) months to resolve the
same and find probable cause. Worse, the Office of the
Ombudsman consumed a period of six (6) months just to file
the Information with the Sandiganbayan.

Even if we consider the delay only from the filing of the
Complaint on June 32, 2011, there was still considerable
delay in the resolution of the case.

Moreover, after a scrutiny of the records of the cases at
bar, this Court could not find any acceptable reason for the
delays on the part of the Office of the Ombudsman to issue the
Resolution finding probable cause reckoned from the time the
complaint was filed. .

The case records further show that were no novel issues
involved in the cases against accused nor any circumstance
that would warrant detailed scrutiny, research and evaluation
by the Investigating Prosecutor. As a matter of fact, the facts
involved in these two cases, except for the voucher number,
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amount and the names of the beneficiary, lG .::s11naar to the
case involving the "Aid for the Poor Program", involving
accused-movant Castillo that was resolved by the Office of the
Ombudsman in 2006.

Lastly, both the Rules of Court and the Rules of
Procedure of the Office of the Ombudsman provide clear
timelines and definite periods for the conduct of preliminary
investigation of cases lodged before the Office of the
Ombudsman. For criminal cases, Section 4, Rule II of
Administrative Order No. 07 (Rules of Procedure of the Office
of the Ombudsman) requires the Ombudsman follow the
procedures laid out in Section 3, Rule 112 of the Rules of
Court, which in turn provides:

Section 3. Procedure. - The preliminary investigation shall
be conducted in the followingmanner:

xxx

(b) Within ten (10) days after the filing of the
complaint, the investigating officer shall either dismiss
it if he finds no ground to continue with the
investigation, or issue a subpoena to the respondent
attaching to it a copy of the complaint and its
supporting affidavits and documents.

xxx

(c) Within ten (10) days from receipt of the subpoena
with the complaint and supporting affidavits and
documents, the respondent shall submit his counter-
affidavit and that of his witnesses and other
supporting documents relied upon for his defense. The
counter-affidavits shall be subscribed and sworn to
and certified as provided in paragraph (a) of this
section, with copies thereof furnished by him to the
complainant. The respondent shall not be allowed to
file a motion to dismiss in lieu of a counter-affidavit.

(d) If the respondent cannot be subpoenaed, or if
subpoenaed, does not submit counter-affidavits within
the ten (10) day period, the investigating officer shall
resolve the complaint based on the evidence presented
by the complainant.

(e) The investigating officer may set a hearing if there
are facts and issues to be clarified from a party or a
witness. The parties can be present at the hearing but
without the right to examine or cross-examine. They
may, however, submit to the investigating officer
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questions which may be asked to the!party or witness
concerned.

The hearing shall be held within ten (10) days from
submission of the counter-affidavits and other
documents or from the expiration of the period for
their submission. It shall be terminated within five (5)
days.

(f) Within ten (10) days after the investigation, the
investigating officer shall determine whether or not
there is sufficient ground to hold the respondent for
trial. (3a)

In this case, it does not appear that the above prescribed
periods of time were followed in the resolution of the
complaint. In addition, Section 4, Rule + 12 of the Rules of
Court provides that if an investigating prosecutor forwards
his/her own findings/resolution to the Ombudsman for cases
cognizable by the Sandiganbayan, the Ombudsman should act
upon it within ten (10) days from receipt of the records. A
period of thirteen (13) years is a far cry from the periods
prescribed both by the Rules of Court and the Office of the
Ombudsman's own rules of procedure.

Assertion of the Right and the Prejudice Caused by
the Delay. This Court believes that the invocation of accused-
movants of their constitutional right at this stage of the
criminal prosecution is still timely.

I

In Remulla vs. Sandiqanbauan>, the Supreme Court held
that it is not necessary for the accused-movant to invoke this
right when the case is still pending before the Office of the
Ombudsman for preliminary investigation.

As' regards the prejudice caused by the delay, it cannot
be denied that the delay prejudiced the accused-movants
considering that they are criminally charged for crimes
allegedly committed in 2003. The difficulty of locating
witnesses and documents and the financial cost for their
defense are likewise undeniable.

WHEREFORE,premised considered, the instant cases
(Criminal Nos. SB-16-CRM-0572 and Criminal Nos. SB-16-
CRM-0575) against accused George C. Castillo, Lourdes C.
Pontanar, Ruel R. Alpas, Flordeliza N. Triambulo, and Noel

5 G.R. No. 218040, April 17, 2017.
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K. Sigasig are hereby DISMISSED. The cash.' surety bonds
posted for the provisional liberty of said accused are ordered
released, subject to the usual accounting and auditing
procedures. The Hold Departure Orders issued against them
are lifted and set aside.

SO ORDERED.

Quezon City, Metro Manila, Philippines

GE
;tv~ iaA1Al~
LDINE FAITH Al;ECONG
Associate Justice

WE CONCUR:

EFREN~E LA CRUZ
Associate Justice

Chairperson

T~~Lu{.Qu~
~W'\F"!ARDO M. CALDONA

Associate Justice
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